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advocates. We need an international 


response to an international problem. 
| believe that response will be well 
encapsulated in the development of a 
Framework Convention. ’’ 


Dr Gro Harlem Brundtland 


Seminar on Tobacco Industry Disclosures, 
WHO, Geneva, 20 October 1998 
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Foreword 


he development of a propos 

related protocols will repr 
to facilitate the creation of 
international legal instrumen 
products. With its possible relat 
and local action, and will support and 
their tobacco control programmes. — 


Bacco and tobacco 
| complement to national 
. States wishing to strengthen 


When Member States come to consider a framework convention, they will need to be 
sensitive to sectoral issues, and to base their discussions on facts rather than on partisan 
arguments, never losing sight of the public health goals that are the principal reason for 
tobacco control. The Framework Convention on Tobacco Control Technical Briefing Series is 
being widely disseminated by the WHO Tobacco Free Initiative with a view to providing 
Member States with important background information which, it is hoped, will prove of value 
in their future deliberations. 


Dr Derek Yach 
Project Manager 
Tobacco Free Initiative 
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Executive summary 


A: part of the follow-up to World Health Assembly resolution WHA49. 17, which requested 
the Director-General of WHO “to initiate the development of a framework convention 
[on tobacco control]", the Fifty-Second World Health Assembly will consider in May 1999 
whether to establish an intergovernmental negotiating body to draft and negotiate the proposed 
WHO framework convention on tobacco control (FCTC). This document addresses several 
frequently asked questions about the FCTC: : 


e |s the FCTC likely to help to control the problem of tobacco use? 
e \s there evidence that international agreements lead to tangible results? 


e What lessons can be learned from other international agreements about how to make the 
FCTC more effective? 


The document reviews the literature concerning the effectiveness of international 
agreements, and examines possible ways of enhancing the effectiveness of the FCTC. 


The empirical evidence suggests that international agreements such as the FCTC can 
play a significant role in addressing international problems. For example: 


e Arms control agreements have limited the proliferation of nuclear weapons and led to a 
substantial reduction in the arsenals of the United States and the former Soviet Union. 


e The General Agreement on Tariffs and Trade has brought down trade barriers and promoted 
the expansion of international trade. 


e Production and consumption of substances that deplete the stratospheric ozone layer have 
declined dramatically over the last decade, as a result of the Montreal Ozone Protocol. 


International agreements are rarely successful in coercing a truly bad offender to change 
its behaviour, and few even attempt to establish strong enforcement mechanisms. But they 
are often effective in facilitating cooperation among States to achieve mutually desired ends, 


such as tobacco control, by: 
e providing assurance that costly actions will be reciprocated by other States; 


© promoting a process of social learning, 

e giving supporters within national governments additional leverage to pursue the treaty’s 
objectives; and 

e establishing mechanisms to help to build the capacity of developing countries. 
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In order to encourage compliance, an international agreement can: 


e articulate precise legal rules, adherence to which is easily verifiable; 


require States to submit national reports, and establish international review mechanisms that 
hold States up to public scrutiny; | 


e provide assistance to developing States in order to help them comply; 


e encourage participation by a wide variety of stakeholders. 


Although treaties often do not cause a State to reverse its behaviour immediately, in the 
longer term they can produce significant shifts in behaviour, both because they change States’ 
calculation of costs and benefits, and because most States feel that they ought to comply with 
their promises. 


Resume d’orientation 


D le cadre des mesures prises pour donner suite a la résolution WHA49.17 del’Assemblee 
mondiale de la Santé priant le Directeur général “d’entreprendre |’élaboration d'une 
convention-cadre [relative a la lutte anti-tabac]", la Cinquante-Deuxieme Assemblée mondiale 
de la Santé étudiera en mai 1999 la possibilité d’établir un organe intergouvernemental de 
négociation chargé de rédiger et de négocier la Convention-cadre proposée par |’OMS pour la 
lutte anti-tabac. Ce document traite de plusieurs questions souvent posées au sujet de cette 
convention: 


e laconvention-cadre aidera-t-elle a combattre le probleme du tabagiseme? 
e est-il prouvé que les accords internationaux donnent des résultats tangibles? 


e quels enseignements pourraient étre tirés d'autres accords internationaux sur les moyens de 
rendre la convention plus efficace? 


Le présent document passe en revue la littérature concernant l'efficacite des accords 
internationaux et examine des moyens possibles d’accroitre l'efficacité de la convention- 
cadre relative a la lutte anti-tabac. 


Des données empiriques donnent a penser que des accords internationaux tels que la 
convention-cadre relative a la lutte anti-tabac peuvent jouer un rdle significatif dans la résolution 
de problémes internationaux. Par exemple: 


e les accords conclus pour contréler les armements ont permis de limiter la prolifération des 
armes nucléaires et de réduire sensiblement les arsenaux des Etats Unis d’Amerique et de 
l'ex-Union Sovietique. 

e |'accord général sur les tarifs douaniers et le commerce a abaissé les barrieres douanieres 
et favorisé I’expansion du commerce international. 


e ala suite du Protocole de Montréal sur l’ozone, la production et la consommation de 
substances qui appauvrissent la couche d'ozone stratosphérique ont baissé de fagon 
spectaculaire au cours des dix derniéres annees. 


| est rare que les accords internationaux parviennent a contraindre ceux qui 
contreviennent gravement a leurs dispositions a changer de comportement et rares sont ceux 
qui prévoient des mecanismes énergiques pour les faire appliquer. En revanche, ils sont souvent 
efficaces quand il s‘agit de faciliter la coopération entre Etats soucieux d’atteindre des objectifs 


communs, comme la lutte contre le tabagisme. En effet: 
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e ils offrent la garantie que des mesures cotiteuses seront également prises par d'autres 
Etats; 


e ils favorisent un processus d’apprentissage social; 


e ils offrent a leurs partisans au sein des gouvernements des moyens de pression accrus pour 
poursuivre leurs objectits; et 


e ils assurent la mise en place de mécanismes devant aider 4 enforcer les capacites des pays 
en développement. 


Afin d'avoir davantage de chances d’étre respecté, un accord international peut: 
e énoncer des ragles juridiques précises dont le respect peut étre facilement verifie; 


e exiger des Etats qu’ils soumettent des rapports nationaux, et prevoir des mecanismes 
internationaux d’examen qui obligent les Etats a une certaine transparence; 


e prévoir des moyens d’aider les pays en développement a respecter leurs dispositions; 
encourager la participation d’une grande diversité d’entites interessees. 

S‘il est rare que les traités poussent un Etat a changer radicalement d’attitude, a long 
terme, ils peuvent infléchir sensiblement son comportement, parce qu’ils changent sa fagon 


d’envisager les colits et avantages et parce que la plupart des Etats estiment qu’ils doivent 
tenir leurs engagements. 
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Pe3zrome 


B paMkKax JleHcTBHH 0 BBINOHeEHHIO pesomouHH BcemupHoi accamOsien 
3qpaBooxpaHeHua WHA49.17, B xKotopoi Tenepambnomy gupexropy BO3 
mpewiaraetca "IIpHCTyNMTb K paspaOoTK paMouHOi KOHBeHIMH [10 Gopp6e mpoTHB 
TaOaka]", Ha IlatbaqecaT Bropo ceccuu BcemupHoii accamOslen 3paBooxpaHeHHs B 
Mae 1999 r. OyyeT paccmMoTpeH Bompoc o wHeoOxo_HMOCTH co3qaHHA 
M@2XKMpaBUTeIbCTBCHHOTO OpraHa M0 MeperoBopaM JIA cocTaBeHHA U OOcyxKTeHHA 
mpequaraemow PaMoyHow KoHBeHIHH BO3 no 6ops6e npoTus Tabaxa (PKBT). B 


HaCTOAIeM JOKYMeHTe paccMaTpMBaeTcH pa 4acTO 3afaBaeMbIX BOIIPOCOB 
OTHOCHTeNBHO PKbT: 


° Moxet mu PKbI nomous B Oopb6e c mpobmemoi ynotrpeOmeHua 
TaOaka? 
° Vmeetca JIM NOATBepxKAeHHve TOTO, YTO MEX TyHapOHble cormallleHua 


JJaKOT OLYTUMBbIe pe3ysIbTaTHI? 


° Kako O0bIT MO%KHO H3Bie4ub M3 APyrHX MeXAYHAapOHBIX 
cormlamleHui, uToObI cyemaTb PKBT Oonee spexTuBHOH? 


B  wHacTosIjeM OKyMeHTe paccCMaTpHBalOTCAd MaTepHalibl, KacarollMeca 
opieKTUBHOCTH MeXxKTyHapOMHEIX COrlalleHvH, a TakoKe W3yYakOTCA BO3MO2KHBIC 
cnocoOsI NOBbIMeHHA 3:)dekTUBHOCTH PKbT. 


OMIMpH4ecKHH OMIT CBUeTeEIECTBYeT O TOM, 4TO MeXKTyHapoHBIe CormialleHus, 
Takuve Kak PKBT, moryT urpaTb BaKHY!O pOJIb B pelICHHH Me yHapO]HbIx 
mpo6sem.Hanpumep: 


° CornamieHua 0 KOHTpoyIe Ha BOOpyKeHHAMH OTpaHH4HIN 
paciipoctpaHeHue AJepHOrO OpyxKHA HM MpHBeIIM K CyIIeCTBeCHHOMY 
cokpalleHvio apceHaiop Coe MHeHHBIX IItarop u  OpiBmero 


Cosetckoro Coro3a. 


° TenepanbHoe coraliesue m0 TapHaM HM TOproBile yCTpaHHto 
IIpenATCTBHA IA TOproBK HU CONeHCTBOBaIO paclIIMpeHHto 


Mex YHapodHOW TOproBsH. 


° IIpou3poncTBo Hw moTpedmeHHe BelllecTB, = MCTOIMAarOUIHx 
cTpaTociepHbii O30HOBEI ciOM pe3sKO COKpaTHNOCh 3a MocieqHee 
jecaTuseTue B pesyibtate MonpeasibCKOro MpOTOKONa 10 O30HY. 


MexyHaposHble cormalleHHA peKo OpIBAIOT YCIICIMHbIMH B OTHOMMCHHM H3MCHCHHA 
OBeJeHUA 3IOCTHBIX HapylmuTeneH, H Malo KTO TIbITAeTCA CO3/aTb cTporue 
NpHHYJMTeIbHbIe += MeXaHH3MBI. Ho takwe coralieHHi 4acTO ABIIAIOTCA 
obdeKTHBHBIMU B COjeHCTBH coTpyqHMueCcTBY Me%*Ky YTocyapcTBaMH = 110 
JOCTHDKEHHIO B3aMMHO >KeylaeMbIx wesc, TaKHX Kak 6opp6a mpoTHB TaOaka, 


NOCpeCTBOM: 
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. oGecneyenua rapaHTHli Toro, 4TO WoporocTosauIMe AelictBHA OyAyT 
TakxKe IIpe{IpHHAMaTbesd ApyrMMu rocyapcTBaMu, 


7 Tipe qOcTaBJIeHHnA CTOPOHHHKaM B IIpaBHTeCJIbCTBAax JOMOJHATCJIBHOTO 
CcpeyCTBa 1A JOCTHXKCHHA weyen COrialleHHus; 


. CO3aHHA Me€XaHH3MOB OKa3aHHA TOMO B pa3sBUTHH NOTCHINasia B 
Pa3BUBarOWHXxCA CTpaHax. 


Jina coyzeticraua coOm02eHHIO MEK yHapoHoe CorialleHve MOXKeT: 


* (pPOpMyJIMpOBaTb TOUHbIC WpaBOBble HOPMBbI, BbBITIOJIHCHHe KOTOPBbIX 
JIerKO NOAWaeTCaA MIpOBepKe, 


° OTpeOoBaTb OT rocyAapcTBa IpeACTaBIATL HallMOHAJIBHbIe OTYCTHI U 
| CO3aBaTb Me%KTYHapOJHbIe MeXaHH3MbI paCCMOTpeHHA, KOTOpBIe 
OyNYT ylepxKHBaTb rocyAapcTBa NOD KOHTposIeM OOMeCTBeEHHOCTH; 


° OKa3bIBaTb MOMOI[b pa3BHBalOWMMcA rocysapcTBaM Jia OOecneyveHun 
CoOO NCHA; 

° TOOWPATB y4acTHe CaMbIX pa3HOOOpa3HbIX 3aMHTepeCOBaHHbIxX 
CTOPOH. 


XOTA AHOTOBOpbI Yale BCCroO HW He MpPHBOUAT K TOMY, 4TO TOCYAapcTBO TOTYAac 
KC H3MCHHT CBOC TIOBCTCHHe, B JOJITOCDOUHOM TWjlaHe OHH MOTyT IIPHBeCTH K 
3HAYHTCJIBHbIM H3MCHCHHAM B IIOBCXCHHH, KaK B CBA3H C TCM, YTO OHH H3MCHAIOT 
pacieTbl TrocyHapcTBa B OTHOIMCHHH 3aTpaT HW BbIrOX, TaK HW NOTOMY, 4TO Yy 


OOIbIIMHCTBa TOCyapcTB BO3HHKaeT 4yBCTBO HeOOXOJMMOCTH BBINONHATA CBOM 
oOemaHua. 
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Resumen de orientacion 


omo parte de la aplicacion de la resolucion WHA49.17 de la Asamblea Mundial de la 

Salud, en la que se pide al Director General de la OMS «que emprenda la elaboracion de 
un convenio marco [para la lucha antitabaquica]», la 52? Asamblea Mundial de la Salud 
examinara en mayo de 1999 la posibilidad de establecer un organo intergubernamental de 
negociacién encargado de redactar y negociar el propuesto Convenio Marco de la OMS para 
la Lucha Antitabaquica. En el presente documento se intenta dar respuesta a varias preguntas 
que se escuchan a menudo en relacion con el mencionado Convenio: 


e jHay probabilidades de que el Convenio contribuya a solucionar el problema del 
tabaquismo? 
e {Hay pruebas de que los convenios internacionales produzcan resultados tangibles? 


e {Qué lecciones pueden sacarse de otros convenios internacionales para hacer del Convenio 
Marco un instrumento mas eficaz? 


En el documento se hace una resefa de la documentacion relativa a la eficacia de los 
acuerdos internacionales y se examinan los posibles medios para aumentar la eficacia del 
Convenio. 


La experiencia indica que los acuerdos internacionales de este tipo pueden desempenar 
un papel muy importante en la solucion de problemas internacionales. Por ejemplo: 


e Los acuerdos sobre el control de armamentos han limitado Ia proliferacion de armas 
nucleares y han generado una considerable reduccion de los arsenales de los Estados 
Unidos y de la antigua Union Sovietica. 

e §lAcuerdo General sobre Aranceles Aduaneros y Comercio ha derribado barreras comerciales 
y ha fomentado la expansion del comercio internacional. 

e Gracias al Protocolo de Montreal relativo a la capa de ozono, la produccion y el consumo 
de sustancias que destruyen la capa de ozono estratosférico ha disminuido enormemente 
en el ultimo decenio. 


!os acuerdos internacionales rara vez logran modificar con métodos coercitivos el 
comportamiento de los infractores empedernidos, e incluso son pocos los que intentan 
establecer mecanismos de aplicacién rigurosos. Pero a menudo son eficaces en lo que se 
refiere a facilitar la cooperacion entre los Estados para conseguir algun fin mutuamente deseado, 


como la lucha antitabaquica, gracias a: 
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e laseguridad de que las acciones costosas seran correspondidas por otros Estados; 


e el fomento de un proceso de aprendizaje social; 


e elaumento de la influencia de los partidarios del tratado dentro de los gobiernos nacionales, 
para promover los objetivos en cuestion; y 


e el establecimiento de mecanismos que contribuyan a fortalecer la capacidad de los paises 
en desarrollo. 


Para alentar el cumplimiento, un convenio internacional puede: 
e articular normas juridicas precisas, cuyo cumplimiento sea facilmente verificable; 


e exigir a los Estados que presenten informes nacionales y establecer mecanismos 
internacionales de examen pUblico de los Estados; 


e prestar asistencia a los Estados en desarrollo para ayudarlos a cumplir con lo dispuesto en 
el-convenio; 


e alentar la participacion de una gran variedad de interesados. 


Si bien los tratados a menudo no consiguen que los Estados cambien su comportamiento 
de inmediato, a plazo mas largo pueden producir importantes modificaciones, tanto porque 
cambian el calculo de los costos y beneficios que hacen los Estados como porque la mayoria 
de éstos se consideran obligados a cumplir sus promesas. 
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Introduction 


n May 1996, the World Healt t 

Director-General of WHO “to | : fon tobacco 
control] in accordance with. 
held a technical consultation 
to consider public health iss e 
convention.*? In January 1999, the ypted resolution EB103.R11 
recommending that the Fifty-second World establish an intergovernmental 
negotiating body open to all Member States to draft and negotiate the proposed WHO 
framework convention on tobacco control.5? The Executive Board resolution also recommended 
that the Health Assembly request the Director-General to promote support for development 
of the framework convention and to complete the Organization's technical work required to 
facilitate the negotiations. 


lumbia (Canada), 
proposed framework 


This paper addresses a set of commonly asked questions about the proposed WHO 
framework convention on tobacco control (FCTC): 


e |s the FCTC likely to help control the problem of tobacco use? 
e |s there evidence that international agreements lead to tangible results? 


© What lessons can be learned from other international agreements about how to make the 
FCTC more effective? 


These are important questions to consider before embarking on time-consuming and 
potentially costly negotiations. 


Whether international agreements are effective, and if so, under what conditions, has 
long been a source of controversy among students of international relations. On the one 
hand, international lawyers tend to assume — often unreflectingly — that international 
agreements matter. For them, ‘the assumption that legal texts drive changes in behavior is 
second nature”.! On the other hand, political scientists often believe that the lack of 
international enforcement mechanisms renders treaties ineffective. As Thomas Hobbes noted 
more than 300 years ago, “covenants without the sword are but words’. 


The famous English international lawyer James Brierly once observed, “Too many people 
assume... that international law is and always has been a sham. Others seem to think that it 
s a force with inherent strength of its own. [Bloth of them make the same mistake. They both 
assume that international law is a subject on which anyone can form his opinions intuitively, 
without taking the trouble, as one has to do with other subjects, to inquire into the relevant 


facts”. 
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Recently, scholars have begun to remedy this situation, by undertaking systematic empirical 
studies of the effectiveness of international agreements.? This paper reviews the growing 
body of literature on the effectiveness of treaties, in order to assess whether developing a 
new international agreement on tobacco control is likely to be cost-effective. It concludes 
that international agreements are often helpful in changing how States and individuals behave, 
even in the absence of traditional means of enforcement such as sanctions. 


a 


Basic concepts 


What do we mean by 


When people speak of a 
things, which should be distin 


iree different 


eness focuses on the legal 
behaviour that conforms to the rules 
n wou d be legally effective if the behaviour 


Legal effectiveness (“complia 
concept of compliance. “Compliance”. 
contained ina treaty.> A tobacco control conve 
of States were consistent with its requirements. 


Political/behavioural effectiveness. Second, a treaty can be effective in causing States 
and/or individuals to modify their behaviour in the “right” direction — that is, towards achieving 
the treaty’s objectives.6 A tobacco control convention would be behaviourally effective, for 
example, if it led States to ban cigarette advertising, or to prohibit sales of cigarettes to 
minors. 


If a treaty contains very weak rules, then even 100% compliance by States may not 
mean that the treaty is effective in the behavioural sense, since States might have done 
exactly the same thing even if the treaty had not existed. Some writers have claimed, for 
example, that the SALT | arms control agreement between the United States and the USSR 
did not require a significant change in behaviour by either side since the required arms 
reductions mirrored the weapons programmes that the USA and the USSR had planned to 
pursue without the treaty.’ Similar arguments have been put forward about the high levels 
of compliance with some environmental agreements, including the quotas established in the 
1960s pursuant to the International Convention for the Regulation of Whaling (1946) and 
the emissions limitations set forth in the 1985 Sulphur Protocol to the 1979 Convention on 
Long-range Transboundary Air Pollution (LRTAP): compliance with these obligations was high 
because the treaties did not require States to do anything that they did not already plan to 
do. For this reason, political scientists have emphasized the need to distinguish “treaty- 
induced compliance” from mere com pliance.? On this view, for a treaty to be legally effective, 
't must contribute to compliance by States. When States conform their behaviour to the 
treaty rules, this compliance must be due (at least in part) to the treaty itself. 


Problem-solving effectiveness. Finally, in saying that a treaty is effective, one might 


mean that the treaty has accomplished its objectives; that is, it has solved the poner that 
prompted its creation, for example by limiting the harmful effects of tobacco use. 
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The differences between these three meanings of effectiveness can be illustrated by a 
simple example. The 1987 Montreal Protocol on Substances that Deplete the Ozone Layer"! 
limits the consumption and production of ozone-depleting substances. The Protocol is legally 
effective to the extent that States comply with its specific control measures. It is behaviourally 
effective to the extent that, as a result of the Protocol, States actually reduce their consumption 
and production of ozone-depleting substances. And it is effective in the problem-solving 
sense to the extent that it stops and reverses depletion of the stratospheric ozone layer. 


Although all three types of effectiveness are important in assessing a treaty's performance, 
behavioural effectiveness is central, since it measures how much the treaty has improved the 
status guo ante. 


By contrast, legal compliance is a poor indicator of a treaty’s success. On the one hand, 
a high degree (or even perfect) compliance might mean only that a treaty is extremely 
unambitious, and does not require States to do anything they had not already planned to 
do."? On the other hand, a low compliance rate might result from ambitious treaty goals, not 
from the treaty’s lack of positive effect on States’ behaviour. Legal compliance is significant 
only to the extent that a treaty is well-formulated — that is, to the extent that compliance with 
its provisions necessitates meaningful changes in States’ behaviour. | 


Problem-solving effectiveness is also an imperfect indicator of a treaty’s utility. One 
treaty might be very effective in solving an insignificant problem, while another only partially 
successful in solving a very difficult problem. But although the former has a higher degree of 


problem-solving effectiveness than the latter, the latter might be a more useful and important 
agreement. 


Finally, a closely related concept to effectiveness and compliance is implementation. 
Implementation has been succinctly defined as the process by which “intent gets translated 
into action”.'? It encompasses both national and international actions — including national 
legislation, administrative rule-making, and adjudication — and has as its principal purpose 
compliance with a treaty obligation. 
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How do we assess effectiveness? 


In assessing a treaty’s effectiveness, it is important to remember that treaties serve different 
functions, and need to be measured against different yardsticks of effectiveness. 


Regulatory agreements. Many international agreements seek to regulate the behaviour 
of States (or in some cases businesses or individuals). For example, arms control agreements 
require States to limit their weapons arsenals; trade agreements require States to lower tariffs 
and eliminate other barriers to trade; and environmental agreements seek to control polluting 
activities of enterprises and individuals. With regard to these agreements, effectiveness depends 
on actual changes in the behaviour of the “regulatory target” — in the case of the Montreal 
Ozone Protocol, for example, actual reductions in the aggregate consumption and production 
of ozone-depleting substances within each State party. 


Framework agreements. A framework convention's primary purpose, in contrast, is not 
to regulate how States or individuals behave. Instead, its function Is to establish a general 
system of governance for an issue area, in order to facilitate the development of consensus 
about the relevant facts and the appropriate international response."* To the extent that a 
framework convention affects the behaviour of States or individuals, it does so indirectly, by 
facilitating the development of regulatory protocols through changes in attitudes, values and 
beliefs. Assessing the effectiveness of these agreements Is more difficult and requires taking 
a long-term perspective. The LRTAP Convention"® has led to the adoption of several Sard 
protocols that require significant reductions of pollution, and has thus been quite successful. 
In contrast, the effectiveness of the 1992 United Nations Framework Convention on Climate 
Change (UNFCCC)" is not yet clear. It has been effective in spurring industrialized epg 
to submit detailed reports on their emissions of greenhouse gases and their policies an 
measures to address climate change. But it has been less successful, thus far, in bringing 
about concrete reductions in emissions of greenhouse gas emissions. Although | ae 
were successfully completed on the 1997 Kyoto Protocol," which requires ize 
countries to reduce their emissions substantially, the Protocol is not yet In force and ee 
on State behaviour is not yet known. Thus, the degree to which the a. ‘a in 
significant change in the factors that contribute to global warming remains In doubt. 
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Aspirational agreements. in addition to regulating conduct and establishing a framework 
of governance, an important function of some treaties is to change the attitudes of States and 
‘ndividuals — for example, by declaring that people have certain fundamental rights or that 
particular types of behaviour are unacceptable. Thus the International Covenants on Civil 
and Political Rights'? and on Economic, Social and Cultural Rights?° articulate basic rights 
that governments ought to respect. They serve as agreed standards that can be used to 
assess how States are behaving, and provide legitimacy to international efforts to promote 
and protect human rights. In doing so, they serve an important function, even if they have 
had only a limited effect thus far on States’ behaviour. 


The proposed Framework Convention on Tobacco contro! could potentially serve all three 
of these functions. Ata minimum, a tobacco control convention would have significant “moral” 
weight, expressing the concern of the international community about the production, sale, 
trade and use of tobacco. In addition, the convention could establish a framework for further 
action, by establishing basic institutions and decision-making mechanisms. Finally, it might 
seek to change the behaviour of States or individuals — for example, by requiring warning 
labels or banning advertising. 
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Arms control agreemen 


Arms control is one clear area where treaties have had a substantial influence on State 
behaviour. For example, both the 1987 Intermediate-range Missiles (INF) Treaty and the 
1991 Strategic Offensive Arms Reduction Treaty (START !) have led to significant reductions 
in the arsenals of the United States and the USSR (and now its successor States) (see Fig. 1). 


Fig. 1. US and USSR/Russian Total Strategic Launchers (Force Loadings), 
1945-1996 
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INF Treaty?’ The INF Treaty entered into force on 1 June 1988, and required the United 
States and the USSR to completely eliminate their intermediate- and shorter-range missiles 
and launchers (that is, missiles with ranges between 500 and 5500 kilometers) within three 
years. This total phase-out of intermediate- and shorter-range missiles was completed on 28 


May 1991. 


START | Treaty22. The START | Treaty was signed on 31 July 1991, shortly before the 
breakup of the Soviet Union. It entered into force on 5 December 1994, following ratification 
by the United States and the four successor States to the USSR that possess strategic offensive 
arms (Belarus, Kazakstan, Russia and Ukraine). The principal obligation in the START | Treaty 
requires each side to reduce its strategic offense arms by about 30%, to not more than 2100 
deployed launchers, 9150 deployed warheads and 8050 deployed ballistic missile warheads. 
Both sides made these reductions in advance of the 5 December 1997 deadline. The four 
successor States to the USSR, for example, reduced their aggregate forces to 1598 deployed 
launchers, 7641 deployed warheads and 6719 deployed ballistic missile warheads. 


Trade agreements 


The tariff reductions resulting from the 1947 General Agreement on Tariffs and Trade 
(GATT) are another illustration of the effectiveness of international agreements (see Table 
1). Eight rounds of trade negotiations have been completed thus far, most recently the Uruguay 
Round, which resulted in the establishment of the World Trade Organization (WTO). The 
1962-1967 Kennedy Round reduced tariffs on US$ 40 billion worth of goods by an average of 
35%: the Tokyo Round covered US$ 155 billion and reduced tariffs on average by 34%, and 
the Uruguay Round produced average tariff reductions of 40% on industrial products, from 
6.3% to 3.8%. One observer has commented that, as a result of the GATT tariff negotiations, 
“many tariffs on non-primary goods imported into the industrialized contracting parties have 
been so reduced that many economists and businessmen feel that they are no longer a 
meaningful barrier to imports”.24 The progressive reductions in tariffs have helped to spur 
very high growth rates of international trade — 6% per year on average since 1947 when 
GATT was adopted. 


Table 1. Tariff reductions achieved in GATT trade negotiations, 1947-1994.” 
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Environmental agreements 


A recent comparative study of compliance with international environmental agreements 
found a “trend toward strengthened implementation and compliance.... In no case was 
compliance perfect ... but the overall trend was positive. Parties took an increasing number of 


actions to implement the treaties, and in most cases procedural and substantive compliance 
improved" .26 


Montreal Protocol on Substances that Deplete the Ozone Layer 


In the environmental realm, perhaps the greatest success story has been the Montreal 
Ozone Protocol, which requires parties to reduce their consumption and production of ozone- 
depleting substances by specified amounts within specified time-frames. Between 1986 (a 
year before the Protocol was adopted) and 1996, global consumption of chlorofluorocarbons 
(CFCs), the principal contributor to the ozone depletion problem, declined by more than 70%, 
from 1.1 million tons worldwide to 160,000 tons (see Fig. 2).2” As a result of these reductions, 
atmospheric concentrations of ozone-depleting substances are leveling off or beginning to 
decline (see Fig. 3).”8 


Fig 2. Global consumption of CFCs 
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Fig. 3. Larger Ozone Losses Avoided 
(Ozone-Damaging Stratospheric Chlorine/Bromine) 
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Convention on International Trade in Endangered Species 


In 1989, the parties to the Convention on International Trade in Endangered Species of 
Wild Fauna and Flora (CITES)? adopted a decision to prohibit the commercial trade in elephant 
ivory, by listing the African elephant in Appendix | of the Convention. Within three years of 
this decision, the price of ivory had declined from US$ 100 a pound to a few dollars, and 
reportedly poaching had declined and elephant populations were beginning to recover.*° 


Antarctic Treaty System 


The 1959 Antarctic Treaty?" was intended to prevent Antarctica from becoming a source 
of international conflict, and to preserve it for peaceful purposes, in particular scientific research. 
The Treaty has been spectacularly successful in achieving these objectives. At the time the 
Treaty was adopted, concern was mounting at the possibility of clashes in Antarctica between 
States wishing to preserve their territorial claims or to make new claims. By agreeing to 
“freeze” the territorial situation (through agreement that activities in Antarctica would neither 
support nor undermine territorial claims), the Antarctic Treaty has made possible almost four 
decades of peaceful scientific research in the Antarctic. 


Vessel-source pollution standards 
Since the adoption of the 1973 International Convention for the Prevention of Pollution 


from Ships and its 1978 Protocol (MARPOL 73/78),?? oil pollution resulting from tanker 
operations has declined substantially (see Table 2). Although this documented decline in oil 
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pollution is attributable to several causes,** the equipment and construction standards set forth 
in MARPOL 73/78 are a significant factor, in particular, the requirements that oil tankers have 
segregated ballast tanks and crude oil washing equipment.35 According to one commentator, 
“all available evidence suggests that [MARPOL's] equipment and construction standards have 
achieved essentially perfect compliance”. “All oil tankers required to install equipment to 
prevent intentional discharges did so on the schedule required despite significant costs and the 
absence of economic benefits, even though many were registered in States that had opposed 
the requirements. ° 2” 


Table 2. Oil pollution resulting from tanker operations? 
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positive effect on the bel 
sanctions is what makes law : ( 
remain exceptional in internatior rimarily responsible for the 
effectiveness of international law, the i eral writers have put forward 
an alternative, “managerial” model of compliance, which assumes that States ordinarily wish 
to comply with their treaty commitments, and that violations result from ignorance, 
miscalculation or incapacity, not bad faith (see Box 3). According to this model, treaty regimes 
should attempt to overcome obstacles to compliance, rather than to punish violations.** This 
latter approach, which emphasizes cooperative management in preference to confrontation 
and coercion, seems to be the appropriate model for the proposed FCTC. 


Box 3. Two models of treaty effectiveness 
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This section examines some of the ways in which international agreements can affect the 
behaviour of States, even in the absence of sanctions, in order to see what lessons might be 
learned about how to enhance the FCTC’s effectiveness. The factors that contribute to an 
agreement's effectiveness can be classified into four general categories (see Box 4): 


e Instrumental reasons, which focus on how a treaty changes a State’s perceived self-interest, 
for example by rewarding compliance or penalizing violations, 


e Normative reasons, which focus on the authority of a treaty - its perceived legitimacy in 
the eyes of participating States; 


e Cognitive reasons, which focus on how a treaty can promote social learning; 


e Domestic reasons, which focus on the process of domestic implementation, including judicial 
action. 


Box 4. How do treaties influence the behaviour of States? 


Reciprocity 


In many cases, treaties are based on reciprocity. They represent a mutual exchange of 
promises that each party believes is in its self-interest. Examples include arms control 
agreements such as the INF and START | treaties. Each side has an interest in fulfilling its 
obligations to limit nuclear weapons, since this is the price needed to induce the other side to 
limit its weapons as well. 


When a treaty is based on reciprocity, strong enforcement mechanism are not essential, 
because the treaty has a built-in enforcement mechanism: if one side does not keep its part 
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of the bargain, the others can end the agreement, depriving the violator of the anticipated 
benefits of the treaty. In such cases, sanctions are less important than verification mechanisms, 
which provide States with an assurance that violations will be detected: if another party 
violates the treaty, it will not be able to do so undetected. The strongest verification regimes 


have been developed in the arms control arena,?but verification mechanisms have also been 
developed in some environmental regimes.” 


Transparency 


States may also comply with a treaty in order to avoid being branded a lawbreaker. Even 
in the absence of sanctions, States are reluctant to violate the law openly. Violations harm a 
State's reputation and make future treaty negotiations more difficult. They subject a state to 
adverse public opinion both at home and abroad. And they may “infect other aspects of the 
relationship between the parties”,4’ and even undermine a State’s status as a member in 
good standing of the international community. For this reason, measures that promote 
transparency, and make violations more obvious, increase the likelihood that States will comply 
with their treaty obligations.*” As one writer notes: 


The prospect of being found out is often just as important, and sometimes more important, 
to the potential violator than the prospect of becoming the target of more or less severe 
sanctions of a conventional or material sort. There are many situations in which those 
contemplating violations will refrain from breaking the rules if they expect that their non- 
compliant behavior will be exposed, even if they know the probability that their violations will 
be met with sanctions is low.” 


For this reason, transparency is “an almost universal element of compliance management 
strategy’. 


Legitimacy 


Even when a State wishes to engage in actions prohibited by a treaty, it might none the 
less comply because of a belief that it ought to keep its promises — that treaties freely entered 
into are a legitimate source of obligation and ought to be fulfilled in good faith. Although it 
is difficult to determine exactly how much compliance can be traced to feelings of legitimacy 
and obligation, the evidence suggests that at least some compliance by States with international 
law is attributable to this factor,“° and that, when a State violates a treaty, usually this does 
not result from a deliberate decision by the State to disregard its obligations; rather, it reflects 
an inability to comply (for example, because of a lack of financial resources), or is the product 


of incomplete planning or miscalculation.” 


Social learning 


Treaties can also be effective by promoting a process of social learning, for example by 
helping States to understand their own interests better. Often, States may be unwilling 
take strong actions to combat a problem such as tobacco use because they are lia 
that a problem exists or believe that responding to it will be too expensive. One of the 
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principal functions of the framework convention approach is to promote social learning, through 
cooperative scientific research, exchanges of information, and an ongoing dialogue among 
States about the problem area. The results are sometimes impressive. In 1979, when the 
LRTAP Convention was adopted, few of the participating States were convinced that 
transboundary air pollution was a significant problem. Accordingly, the Convention imposes 
only very minimal obligations. But over the next decade the Convention helped to raise 
concern among States about the acid rain problem, making possible the adoption of protocols 
in 1991 and 1994 requiring significant reductions in air pollution. The FCTC could play a 
valuable role in promoting a process of social learning, by focusing public attention on the 
tobacco problem, and by helping to disseminate information about the harmful effects of 
tobacco use, the economics of tobacco production, and the global factors that contribute to 
the tobacco pandemic. 


Mobilization 


Treaties can help to mobilize individuals and groups in support of the treaty’s goals. 
Regular meetings of the parties, for example, help to focus public attention on an issue, and 
give supporters of the treaty an opportunity to occupy the spotlight. As proponents of the 
managerial model note, “At the simplest level, participating in the regime, attending meetings, 
responding to requests and meeting deadlines may lead to a realignment of domestic priorities 
and agendas, setting policies in motion that will operate to improve performance over time”. 


Internalization 


Finally, over time, treaty rules can become internalized into the parties’ national legal 
systems and bureaucracies. They can create has been called a “culture of compliance”. In 
some cases, a treaty may be directly enforceable by courts. And even if not, if the treaty is 
enacted into domestic law, this implementing legislation may be enforceable. 


A treaty also provides additional leverage to those parts of a government that support 
the treaty’s objectives. Assume, for example, that a State is considering whether to impose 
restrictions on tobacco advertising. If the FCTC or its protocols included an obligation to 
restrict tobacco advertising, then the existence of this obligation would serve as an important 
argument for government officials who support advertising restrictions. Nongovernmental 
organizations (NGOs) can also use treaties as a means of mobilizing public support and 
bringing pressure on governments to comply. 
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Include clear, precise rules. Clear and precise rules are likely to have a greater 
influence on the behavior of States than ambiguous or vague ones. To the extent that 
States wish to comply with their international commitments, clear, precise rules tell them 
what they are expected to do. The international agreements that have had the greatest effect 
on States’ behaviour — for example, the INF and START | agreements, GATT, and the Montreal 
Ozone Protocol — have tended to be those with very precise obligations. In contrast, ambiguous 
or vague rules are unlikely to influence behaviour. Even a well-intentioned State is unlikely to 
change its behaviour significantly if a rule is ambiguous or vague, and is therefore subject to 
differing interpretations. Understandably, it will adopt the interpretation that requires the 
least change in its behaviour. Failure to comply with a clear, precise rule, in contrast, is more 
difficult to rationalize. To the extent that the FCTC or its protocols seek to regulate State 
behaviour (for example, concerning tobacco advertising, cigarette taxes or sales to children),”' 
specific, precise rules are likely have a greater influence on that behaviour than general ones. 
However, more general norms may be appropriate in the initial phases of the tobacco control 
regime, when the primary goals are to establish a general framework of governance and to 
promote consensus on basic principles, not to prescribe State behaviour. More precise, 
regulatory rules might then be elaborated in protocols to the FCTC. 


Include rules that are easy to verify. Rules that are clear and easy to verify are also 
likely to have a greater influence on States that wish to violate a treaty and are not dissuaded 
from doing so merely by a sense of legal obligation. The construction and equipment standards 
for oil tankers set forth in MARPOL and the 1978 Protocol, for example, are very specific and 
can be easily verified (and enforced) by inspecting ships when they are In port. Studies have 
shown that these standards have had greater success in limiting oil pollution than emissions 
standards, which are more difficult to monitor. Clear, easily verifiable rules make it more 
difficult for States to hide violations or to interpret the treaty so as to justify their conduct. 
Such rules make it obvious whether a State has met its obligations and thus contribute to the 
transparency of a treaty regime. Easily verifiable rules relating to tobacco control, which 
could be contained in the FCTC, might include rules specifying the minimum tax rates on 
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cigarettes, packaging and labelling requirements, and restrictions on tobacco advertising.” 


Provide assistance to developing States to help them to comply. Often, States 
wish to comply with a treaty but lack the capacity to do so. In such cases, financial and 
technical assistance can be crucial to a treaty’s effectiveness. The Montreal Ozone Protocol, 
for example, provides for financial assistance to developing States to help them to phase out 
their use of ozone-depleting substances. Thus far, over US$ 750 million has been disbursed to 
more than 100 developing countries to phase out approximately 100 000 tons of ozone- 
depleting substances, more than half of their total level of consumption (see Fig.4). The 1972 
World Heritage Convention and the 1971 Ramsar Convention on Wetlands also establish 
funds to assist countries in protecting world heritage sites and wetlands. As recommended by 
the 1998 Vancouver Meeting of Public Health Experts, the FCTC might establish a multilateral 
trust fund to assist developing countries in implementing the convention.” 


Fig. 4. Multilateral Ozone Fund Cumulative 
Funds Approved and CFC Tonnes Phased Out 
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Require States to report on what they are doing (and what they plan to do) 
to implement the convention. Requiring States to submit national reports on their current 
and future activities can promote effectiveness in a number of ways. The most obvious is to 
facilitate evaluation of a State’s performance, and thereby promote transparency. Even if 
States are less than forthright, national reports can facilitate evaluation by providing a focal 
point for others (NGOs, intergovernmental bodies, and other observers) to assess the 
information provided and to comment on it. Moreover, the formal presentation of a national 
report to an international body presents NGOs and other observers with a convenient occasion 
and target. Even incomplete or inadequately analysed information may be better than none 
at all — for example, supplying raw data that NGOs can use in their own analyses of policy 
options and compliance. Reporting also encourages a process of self-examination within a 
State, and can help to bring about a change in the policies and ultimately the behaviour of 
States. The process of preparing a report mobilizes and empowers groups within and outside 
the government, and may have a catalytic effect in promoting a process of internal policy 
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reform. As Paul Szasz observes, the office that prepares the national report must gather the 
data, and in doing so remind the various competent substantive offices of the treaty obligation 
and of the possible need to generate data specifically to facilitate full compliance. ... At the very 
least, such offices raise the domestic bureaucratic conscience about the treaty, and necessarily 
they will exercise a perhaps small but still persistent insistence on compliance. 


Similarly, Edith Brown Weiss and Harold Jacobson conclude, from an extensive empirical 
study of compliance with international environmental agreements, that reports serve as “an 
important tool for educating countries about their commitments and potentially serve to 
build local capacity to comply with the agreement".°° Accordingly, as recommended by the 
1998 Vancouver Meeting, the FCTC might provide for national reporting on tobacco use and 
tobacco control measures. Assistance from the proposed multilateral trust fund might be 
provided to developing countries that would otherwise have difficulty in preparing national 
reports. © 


Draw upon outside sources of information about a State's performance. In 
addition to national reports, NGOs can provide useful information about a State's performance 
and thereby contribute to a treaty regime's transparency. In the environmental arena, for 
example, Greenpeace has been an invaluable source of information about whaling activities 
and the dumping of hazardous substances into the oceans, and TRAFFIC about illegal trade in 
wildlife under the Convention on International Trade in Endangered Species. Similarly, 
nongovernmental groups could be a valuable source of information about whether States are 
fulfilling their commitments under the FCTC — for example, relating to tobacco advertising, 
public education, or the prevention of smuggling. 


Provide for international monitoring of national performance. International 
monitoring is another means of promoting transparency. The UNFCCC, for example, has 
relied primarily on expert teams rather than NGOs to review national reports for completeness 
and accuracy. International monitoring is useful not only as a means to detect violations, but 
also to reveal why a State is having difficulty in complying with a treaty and what kinds of 
assistance would be most helpful.5? The FCTC might therefore consider establishing an 
implementation body, to review the performance of parties and to identify possible assistance 
measures, 


Provide for regular meetings of the parties. Regular meetings of the parties help 
to keep public attention focused on an issue, and on what States are doing to address it. 
Moreover, they provide a forum for ongoing negotiations among States. In contrast, when a 
treaty does not provide for regular meetings, it can quickly disappear from view. For this 
reason, the 1998 Vancouver Meeting recommended that the FCTC should provide for convening 
regular meetings of the parties. 


Encourage participation by a wide variety of stakeholders. Although the evidence 
regarding participation is mixed,* encouraging participation by a large number of States and 
nongovernmental groups may contribute to a treaty’s legitimacy, and hence its effectiveness. Participants 
tend to feel a greater stake in the process and therefore a greater interest in its success. They also 
form a cadre of people who are likely to help to implement the treaty at the domestic level. In 
recognition of the need for multisectoral representation, the World Health Assembly may wish to ie 
States to facilitate and support the participation of nongovernmental Digests in tobacco contro 
efforts, as recommended by the Executive Board in resolution EB103.R11. 
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Conclusion 


Bo the empirical evidence ; 
treaties can be an effectiv 
treaty such as the FCTC « 
thereby contribute to a pr 
country that support the trea 
technical and economic assista 
the domestic systems of its parties ) 
acting in good faith and wish to comp! at ommitments. And it could deter 
violations, since States do not wish to gain a reputation as a lawbreakers and therefore will 
be reluctant to commit violations if detection is likely. In short, even without strong enforcement 
mechanisms, a treaty such as the FCTC could bring about positive changes in how States, and 
ultimately individuals, behave. 
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